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President’s Message
By Steven Sherick

I was conversing with some of the AACJ Board Members
about how to attract new members, which caused me to
think, “Why am I a member of AACJ?”

I'm not naturally a joiner. I'm not on a bowling team
or in a bridge club. | don't tweet or twitter. My approach to
joining organizations is consistent with Groucho Marx — “I
don’t care to belong to any club that will accept people like
me as a member.”

So why have I been a member of AAC] these past
almost 25 years?

Maybe | joined because everyone is just like me. We
all share the same political philosophy. After all, isn't every
member a liberal? Yes, except those who are conservatives.
And everyone is a Democrat, right? Except those who
are Republicans, Independents, Greens, Libertarians, or
something else, or who have no affiliation.

We all have the same theology. Aren’t all the members
Catholics (lapsed or practicing)? Except those who are
Atheist or Agnostic, or Baptist, Buddhist or Baha'i, Christian
(mainstream or conservative), Jewish, Muslim, Mormon,
Wiccan, Zoroastrian, or none of the above.

We're homogeneous.

Why I'm a Member of AAC)

So what is it?

I find that AACJ is a contentious,
opinionated, independent, sometimes
profane, always irreverent gang of
lawyers who | love to be around.
Being in AACJ is a constant challenge
to each of us to be bold, to stand
up for fundamental principles, and

to be relentless in defending the
Constitution. Membership is a reminder
to courageously speak truth to power, especially when
judges, legislators or prosecutors don’t want to hear it. And
it means to always have each other’s backs when authority
does as authority will at times - seek to intimidate or silence
one of ours.

I'm proud to have you all as my brothers and sisters in
AACJ. Keep on being pushy, aggressive and unreasonable
on behalf of your clients and on behalf of all of our rights. |
might just hang around for another 25 years.

Everyone is Caucasian, right?
Except those of us who

are Latino, Asian, African-
American, Native American, or
mixed race.

And it's a men’s club,
right?

Because everyone in the
organization agrees with all
my views and realizes how
brilliant  am? So why do |
keep running into members
who disagree with me and
know how full of bullshit |
am?
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Judges Say The Darndest Things
By Fredric F. Kay

US. V. Pineda-Moreno, 591 F.3d 1212 (9th Cir. 2010), by the Bel Air Patrol. The panel’s breezy opinion is
Dissent @ 2010 WL 3169573 troubling on a number of grounds, not least among
them its unselfconscious cultural elitism.

In a recent Ninth Circuit case out of Oregon, the i
dissent is more interesting than the majority opinion. Here, I don’t think that most people in the United States
the police came on to the curtilage of defendant Pineda- would agree with the panel that someone who leaves
Moreno's property - his trailer’s driveway - “in the dead his car parked in his driveway outside the door of his
of night” and attached a GPS device to the undercarriage home invites people to crawl under it and attach a
of his automobile. The trial court denied Pineda-Moreno’s device that will track the vehicle’s every movement
motion to suppress, and the Ninth Circuit affirmed. Chief and transmit that information to total strangers. There
Judge Alex Kozinski, who immigrated to the U.S. at age 12 is something creepy and un-American about such
and is the Romanian son of Holocaust survivors, dissented clandestine and underhanded behavior. To those of us
from the denial of rehearing en banc. He was polite, but who have lived under a totalitarian regime, there is an
not complimentary, about his fellow judges’ eerie feeling of déja vu.
decision and the ivory tower in which they “The needs of
work. He wrote: law enforcement, Chief Judge Kozinski summed it up in simple

. words: “The needs of law enforcement, to
There’s been much talk about diversity on to which my which my colleagues seem inclined to refuse
the bench, but there’s one kind of diversity col/eagues seem nothing, are quickly making personal privacy
that doesn’t exist: No truly poor people are  jnclined to refuse @ distant memory. 1984 may have come a bit

appointed as federal judges, or as state later than predicted, but it's here at last.”

judges for that matter. Judges, regardiess n_Othlng’ a’je The September 13 edition of Time magazine
of race, ethnicity or sex, are selected from quCkIy maklng described Chief Judge Kosinski as “a Reagan
the class of people who don’t live in trailers persona/ privacy a appointee and leading conservative” and

or urban ghettos. The everyday problems of distant memory. ~»  the majority opinion as “bizarre - and scary.”

people who live in poverty are not close to An August 14 New York Times article noted
our hearts and minds because that’s not how that the Pineda-Moreno case contradicts
we and our friends live. Yet poor people are entitled precedent from three other appeal courts on the same issue:
to privacy, even if they can’t afford all the gadgets of whether police need to obtain a warrant before secretly

the wealthy for ensuring it. Whatever else one may attaching a GPS device under a car. The article notes four
say about Pineda-Moreno, it’s perfectly clear that he state supreme courts have held their state constitutions

did not expect - and certainly did not consent - to have require a warrant to install a GPS device.

strangers prowl! his property in the middle of the night
and attach electronic tracking devices to the underside Arizona, however, is not one of THE states listed.
of his car. No one does.

When you glide your BMW into your underground Fred Kay is a longtime member of AACJ, a former Federal
garage or behind an electric gate, you don’t need to Public Defender for the District of Arizona, and a member of
worry that somebody might attach a tracking device to the Pima County Public Defender Office.

it while you sleep. But the Constitution doesn’t prefer
the rich over the poor; the man who parks his car next
to his trailer is entitled to the same privacy and peace
of mind as the man whose urban fortress is guarded
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AACJ Amicus in SB 1070 Lawsuits

Congratulations and thanks go out to David Euchner,
Matthew Green, Louis Fidel, and Adam Bleier - the team
writing and filing AACJ’s amicus brief in the SB 1070
litigations filed in United States District Court - Arizona
(Phoenix), Friendly House, et al., v. Michael B. Whiting, et al.,
U.S. Dist.Ct. Case N° CV 10-01061-PHX-JWS.

In addition to being a well-written, cogent brief, it was
quoted by District Court Judge Susan R. Bolton as support
for her order granting in part the preliminary injunction
requested by plaintiffs. Related case: United States of

America v. State of Arizona and Janice K. Brewer, U.S. Dist.
Ct. Case N° CV 10-01413-PHX-SRB. At page 16, Judge Bolton
cited arguments presented at page 15 of AAC)’s amicus brief,
citing to the City of Tucson’s Answer and Cross-Complaint

in Escobar, et al. v. City of Tucson, et al., U.S. Dist.Ct. Case N°
10-249-TUC-SRB.

On October 8, 2010, Judge Bolton, in granting in part
and denying in part the defendant’s Motions to Dismiss in
Friendly House, cited AACJ)'s Amicus brief extensively at pages
35-37 in her orders denying their motions.

D) is for DISMISSAL:

A vignette in the life
of a public defender

discussing dismissal.
By Ella Johnson

OF THE LaAw

n

My case was dismissed. Why am | here (in court)?
A. Your case was dismissed without prejudice.

n

What does that mean?
A. It means that even though the original charges were
dismissed, the County Attorney may bring back those
charges at a later date.

C. Those charges were two years ago!
A. The County Attorney has seven years to re-file the
charges.

n

That's unfair! That's double jeopardy!
A Did you plead guilty to the former charges?

n

No.
A. Were you convicted at trial on the former charges?

n

No.
A. No double jeopardy.

n

I need a lawyer.
A. No comment.

C. | was on parole at the time | got those charges. My
parole was revoked as a result of those charges. | went
back to prison; | have served my time for these charges.
These charges should be dismissed.

A. You were on parole in Arizona?

C. No.
A. Where?

C. California, Federal charges, Aggravated Assault.

A. One of the allegations for the violation of your parole
may have been these charges; however, the prison time
was for violation of your parole, not for these Arizona
charges. You still have to answer for these Arizona
charges.

C. These charges should be dismissed. This is double
jeopardy. | need a lawyer. I'm not going back to prison!
I'm starting to get my life in order!

Ella Johnson is a member of the AACJ Board of Governors,
a member of the La Paz Public Defender Office and the
President of APDA.
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Tucson City Public Defender Office

Granted Caseload Relief
By Russell Hughes

The litigation involved in William Acosta and 335
other Tucson City Court Defendants, et. al. v. Riojas, was
the result of the lengthy and extensive, but eventually
failed, administrative efforts of the then Tucson City Chief
Public Defender, Stephanie Meade, to limit the number
of misdemeanor cases the court assigned to that office.
The Public Defender’s office had previously experienced
a significant reduction
in resources but not a
commensurate reduction
in caseloads and the court
failed to reduce the cases
assigned to the level
mandated by Arizona law.

After the initial
reduction in public
defender resources,
Tucson City Court granted
individual public defender
motions to withdraw due
to caseload concerns. As
the problem persisted, the court became more reluctant to
grant these motions. The court began requiring increasing
levels of justification from the attorneys filing such motions
to withdraw and the hearings on these motions were
frequently set quite some time after the motion to withdraw
was filed. Sometimes, these cases would be resolved by the
assigned attorney who was ethically bound to continue
representing each client until substitute counsel was
appointed, even though a motion to withdraw had already
been filed. Eventually, the court required the entire office to
file an office-wide motion to withdraw, effectively shutting
off all out-of-custody cases coming into the Tucson City
Public Defender’s office. At the hearing on the office-wide
motion to withdraw, the chief public defender presented an
extensive record of her efforts to obtain an administrative
solution. Nevertheless, the city court judge decided to
allow the withdrawal in only 100 of the several hundred
defendants who had accumulated during the lengthy time
it took for the court to set the matter for a hearing. The city
public defender sought review on special action.

The case (C20101428) was assigned to Pima County
Superior Court Judge Acuna. At that hearing various
arguments were propounded by the attorney hired to
represent the lower court. The public defender relied heavily
on State v. Smith, 140 Ariz. 355, 681 P. 2d 1374 (1984) and
State v. Zarabia 185 Ariz. 1, 912 P.2d 5 (1996). This authority
clearly adopts the ABA guidelines for annual caseloads

for public defenders. The
current ABA guidelines limit

a misdemeanor attorney,

in most circumstances, to
representing not more than
400 clients on as many dockets
in a year. The court noted
that some deference should
be given to attorneys moving

to withdraw, especially in
those circumstances where
the evidence showed that the
attorneys were exceeding the
ABA standards. In its May 14,
2010 ruling, the court dismissed the arguments propounded

4 !
[ -y li ;
el s
O R HE B s 7 WLkt Tt

by the respondent and granted the petitioner defendants
the relief requested, allowing the public defender to be
withdrawn and substitute counsel was appointed. The
respondent did not seek further review of this decision.

This may not be the last time this issue arises in these
difficult economic times; Arizona law supports preserving
workable caseload volumes for those who take on the task of
representing indigent criminal defendants.

Russell Hughes is an Assistant Public Defender for the City of
Tucson and an AACJ) member.
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Protecting Factfinders From Being Overly
Misled, While Still Admitting Weakly

Supported Forensic Science Into Evidence'
By Michael J. Saks’

“Washington state legislators, faced with 10th graders’
declining achievement test scores in math and science, are
poised to just eliminate the tests altogether,” according to a
Seattle Times Report.?

I. INTRODUCTION

their “general approach of relaxing the traditional barriers
to ‘opinion’ testimony,” while rejecting Frye’s® “rigid”
requirements. How could a supposedly easier test (Daubert)
exclude fields that had presumably been admitted under a

more demanding test (Frye)?

If the students cannot pass the
test, what is one to do? Answer:
Get rid of the test. The legislators
of Washington State were not
the first to think of this idea.
Federal (as well as state) judges,
encountering a similar problem
when applying the Daubert
trilogy* to the non-science forensic

sciences,® devised a similar solution.

The judges, however, have
been more veiled about their
solution, and they have reason
to be. A state legislature is
constitutionally empowered to
impose or to withdraw a test as
it seems reasonable to advance
the health, safety, or welfare of
the people. Not so for a judge
of an inferior federal court who
wishes to ignore three unanimous®
Supreme Court decisions -- which, with increasing
commitment, direct lower courts to conscientiously subject
expert evidence to meaningful tests appropriate to the
nature of the subject matter, and to exclude any proffered
testimony that is not able to meet the test. But conscientious
and straightforward application of those Supreme Court
opinions would have led to the exclusion of large segments
of the non-science forensic sciences, and that prospect
apparently did not sit well with quite a few judges.’

Many judges were surprised and puzzled to discover that
the Daubert trilogy led them to the brink of flunking large
portions of a number of fields that had long ago become
familiar fixtures in the criminal courts. After all, the Supreme
Court spoke of the “liberal thrust” of the Federal Rules and

There are several answers. Most of the non-science
forensic sciences had never been subjected to any formal test
of admission,® so who knows how they would have fared
under Frye."® Moreover, if one looks not at what Daubert
says, but instead at what Daubert does, the mystery begins
to solve itself. In place of Frye's test of “general acceptance,”
Daubert substitutes a test of “evidentiary reliability”
(validity) of the expertise’s underlying claims." For many
questions, Frye and Daubert will properly lead to the same
result. But, on the one hand, where sound science has not yet
come to be widely known or accepted, Daubert will admit
more readily than Frye, and Daubert will appear to be the
more liberal test. On the other hand, where a field came to
be generally accepted among its practitioners even though



THE DEFENDER FALL 2010

they had never gotten around to testing their assumptions,
Frye will admit more readily than Daubert, and Daubert will
appear to be the more rigorous test.

Few fields enjoy so much "acceptance” -- within their
own domain, among the general public, and among lawyers
and judges -- while having done so little validity testing, as
do the non-science forensic sciences. Few contemporary fields
of empirical, material, observable endeavor have done so
little testing, taken so much on faith, and asked that so much
of their offerings be taken on their ipse dixit, and yet have
come to be so widely well-accepted. It was inevitable that
such fields would run into standards they could not meet
when the “general acceptance” test was replaced with the
“evidentiary reliability” test. The surprise and the problem
result not from something odd about the legal test being
applied,' but from our belated realization that some of the
disciplines being tested have not done their homework.

Il. BACKGROUND
A. Weakness of the Non-Science Forensic Sciences

The non-science forensic sciences have not yet been
able to establish the validity and the limits of their most
fundamental claims."® As Giannelli and Imwinkelried have
commented, “all the areas of forensic science discussed in
this article share two common denominators: In each area
little rigorous, systematic research has been done to validate
the discipline’s basic premises and techniques, and in each
area there is no evident reason why such research would
be infeasible.”' Thus, their courtroom testimony routinely
exaggerates what they can know and what they can infer
about the evidence at issue. Thoughtful members of those
fields, as well as observers from related fields, have long
been aware of this, even though popular culture and courts
believe otherwise. In this section, | will mostly allow those
thoughtful observers to speak for themselves.

Fingerprint identification, the reigning champion of the
non-science forensic sciences, notwithstanding puffery in its
sales pitches' and by its many fans in the popular media,
had long been recognized as unable to establish its most
fundamental claims with any existing evidence, data, studies,
or theory which it possessed. Biological researchers, after
working diligently to try to prove that no two fingerprints
could be alike, concluded: “[I]t is impossible to offer decisive
proof that no two fingers bear identical patterns.”'® Put
simply, “the suggestion that recorded fingerprints are unique
has never been rigorously checked.”'” “It is impossible
to prove any human characteristic to be distinct in each
individual without checking every individual, which has not

been done.”®

In response to the coming of Daubert, some government
agencies began to look into the problem of preparing some
of the non-science forensic sciences for their anticipated test
of admission. Participants in the National Institute of Justice
Fingerprint Advisory Committee, which “included practicing
latent print examiners, researchers, and senior administrators
from Federal, State, and private forensic science laboratories
... reached a consensus that the field needs . . . [blasic
research to determine the scientific validity of individuality
in friction ridge examination based on measurement of
features, quantification, and statistical analysis.”' More
recently, an FBI Laboratory committee assembled, inter alia,
“to evaluate the fundamental basis for the science of friction
ridge skin impression pattern analysis” and concluded, once
again, that “[e]lmpirical studies can never prove absolutely
the hypothesis of uniqueness.”?° Moreover, the committee
was “not able to find a single peer-reviewed publication that
definitely addressed all of the basic assumptions of friction
ridge impression analysis."”?'

David Stoney has explained how fingerprint examiners
actually reach their judgments of identity: “The criteria for
absolute identification in fingerprint work are subjective and
ill-defined. They are the product of probabilistic intuitions
widely shared among fingerprint examiners, not of scientific
research. This generally is unappreciated.”??

How much correspondence between two fingerprints
is sufficient to conclude that they [are the same
pattern]? ... An adequate answer . . . is not currently
is that this
is up to the individual expert fingerprint examiner to

available. The best answer at present . . .

determine, based on that examiner’s training, skill,
and experience. Thus, we have an ill-defined, flexible,
and explicitly subjective criterion for establishing
fingerprint identification.

Any unbiased, intelligent assessment of fingerprint
identification practices today reveals that there are, in
reality, no standards.®

Because of the subjectivity and variability in standards
from one examiner to another, the FBI committee
recommended that the quality of latents and their effects
on examiner judgments need to be studied: “[Q]uality/
clarity, i.e., distortion and degradation of prints, is the
fundamental issue that needs to be addressed.”?* “There
is no defined quality metric”? for assessing the quality of
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a latent. Areas where the committee believed research is
most needed to develop objective criteria include: Assessing
quality of latents, image capture and quality (where no data
were found to exist), simultaneous impressions (where they
found, among FBI latent print examiners, “[cJonsiderable
variation in the definition of simultaneous prints as well as
the practices for interpreting such evidence”), and criteria
for making an exclusion.?® Relatedly, the Inspector General
of the Department of Justice has called for procedural
reforms which “will require dramatic changes in the way
latent fingerprint identifications are performed in the FBI
Laboratory and likely in other forensic laboratories as well.”?’

Similar realizations hold for non-science forensic sciences
other than fingerprint identification. Commenting on the
broad domain of criminalistics, an FBI Laboratory examiner
writing in the Journal of Forensic Sciences noted: “[I]t must
be observed that there is no rational or scientific ground for
making claims of absolute certainty in any of the traditional
identification sciences, which include fingerprint, document,
firearms, toolmark, and shoe and tire-tread analysis.”?

Two leading practitioners and researchers in forensic
odontology reviewed the literature of their field. They wrote:
“This article presents a discussion of the scientific basis for
human bitemark analyses” and “[t]he review revealed a lack
of valid evidence to support many of the assumptions made
by forensic dentists during bitemark comparisons.”?°

In the area of handwriting identification, strong
advocates for the field conceded the long-standing lack
of evidence supporting its claims: There is an “admittedly
sparse history of carefully controlled empirical studies,” and
“there certainly has been a shortage of studies . . .."3° There
is “an acute lack of empirical evidence on the proficiency of
document examiners” and therefore “it is widely agreed that
testing of professional document examiners and acquiring
data on their abilities . . . are necessary.”*' “Document
examiners have not done the kind of empirical research that
could have and should have been done.”32 “On that the
critics are absolutely correct.”?? There is “indeed a dearth of
published empirical information relating to the proficiency of
document examiners . . .."3*

In addition to the absence of foundational studies
informing the principles on which examiners rely, absence of
standards to which examiners must hew, and a free-for-all of
subjective discretion -- examinations often are contaminated
by examiners knowing of other raw investigatory
information, theories, speculations, expectations, hopes,
and desires, about a case they are working on. When one
examiner checks the work of another examiner,? the second

examiner knows what the first examiner thinks he or she has
found. Such context information is known to systematically
skew the judgments of examiners, and is regarded as bad
practice in most fields, but is standard operating procedure in
the forensic sciences.

Champod and Evett -- respectively, forensic scientists
in Switzerland and Britain -- argue that “there is, at
present, a major contradiction between the scientific
status that is claimed and the operational paradigm to
which its practitioners subscribe”3” -- to the field’s rejection
of conventional scientific criteria for thinking about,
measuring, and evaluating probabilistically the evidence
with which they work. Though writing specifically about
fingerprint identification, they could be talking about all
of the disciplines that claim to be individualizing the source
of markings and materials left at crime scenes. Instead of
asking courts to take the examiner’s word for the validity
of what they offer the court, based on nothing more than
their “experience,” Champod and Evett argue that “the
scientist should, as far as possible, support his/her opinion by
reference to logical reasoning and an established corpus of
scientific knowledge. This is what we mean by ‘transparency;’
the former ‘in my experience’ justification we refer to as
‘obscurity.”’38

Forensic scientists and thoughtful prosecutors attribute
the failure of forensic science to develop its scientific
foundations to the credulousness of the courts.

The uniqueness of friction ridge patterns, be they
fingerprints, palmprints, or bare footprints, has long
been accepted by the scientific community and by
the courts. The reason for this widespread acceptance
perhaps lies in the fact that fingerprints were first
introduced at a time in our history when society
was less demanding of proof and more trusting of
authority. As a result of widespread recent challenges
that friction ridge identification, as well as other forms
of personal identification evidence, lack a proven
scientific foundation, efforts have been ongoing to
supply today’s demands of validation and verification
that is . . .
Pharmaceuticals.®

required by . . . Daubert v. Merrell Dow

Similarly, an assistant U.S. attorney, speaking at an FBI
sponsored conference, commented: “[T]he QDE [questioned
document examiner] community [has failed] to develop a
rigorous empirical defense of its theories and methods.”4°
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He further stated, “Daubert challenges prosecutors and

the QDE community to work with scholars to develop ways
to demonstrate to courts . . . that the basic principles of
QDE analysis are scientifically valid . . .."#' The reason for
this shortcoming is that “forensic document examiners
traditionally had not had any particular reason to conduct
validity studies because their testimony was being admitted
without them.”4?

Although these weaknesses might be news to courts,
they are better known among forensic scientists themselves,
where concerns about Daubert had either been how to
prepare for the great test of validity*® that had been put off
for so many decades, or how to keep flying under its radar.
An amicus brief, drafted by a consortium of law enforcement
groups, including forensic scientists, as the Supreme Court
was preparing to hear Kumho Tire, urged the Court to
exempt from validity testing under Daubert prosecution
expert evidence,

the great bulk of [which] does not involve scientific theories,
methodologies, techniques, or data in any respect [but
instead offers opinions] about such things as . . . fingerprint,
footprint and handprint [identification], handwriting
analysis, firearms markings and toolmarks and the unique
characteristics of guns, bullets, and shell casings, and
bloodstain pattern identification.*

Ironically, then, the same fields that had spent much of
the previous century claiming a place on the witness stand
on the basis of their claim to being “sciences,” now sought
to remain in court by arguing that what they do “does not
involve scientific theories, methodologies, techniques, or data
in any respect.”*

Exaggerated belief in the forensic individualization
sciences appears to play an important part in erroneous
convictions. Forensic science errors account for more
erroneous convictions than any source of evidence other than
eyewitnesses.*

B. Judicial Treatment of the Non-Science Forensic Sciences
Post-Daubert

What do judges do when they come nose to nose with
the shortcomings of the non-science forensic sciences in
the course of deciding a challenge to admissibility under
Daubert/Kumho Tire or similar state rules?

Recall the admissibility rules. In Daubert a unanimous
Supreme Court held that “[p]roposed testimony must be
supported by appropriate validation.”4” The opinion did

10

not regard this test as limited to “novel” forms of expert
evidence,”® and the implications of that non-limitation were
readily seen by courts which read the Daubert opinion with
any care.*® Moreover, courts were not to trust in the expert’s
claims of “experience” -- the most frequent refuge of the
non-science forensic sciences. The commentary to the 2000
revision of the Federal Rules cautions:

If the witness is relying solely or primarily on experience, then
the witness must explain how that experience leads to the
conclusion reached, why that experience is a sufficient basis
for the opinion, and how that experience is reliably applied
to the facts. The trial court’s gatekeeping function requires
more than simply “taking the expert’s word for it.”*°

Accepting the idea that there must be a demonstrably
valid basis to an expert’s testimony, and that the opinions
must rest soundly on that foundation,> does not appear to
have created any existential gatekeeping crises for courts in
civil cases, as they vigorously applied it to exclude experts
proffered by the parties.>

On the criminal side of the hallway, the picture has been
quite different. Thoughtful members of the forensic science
community, and agencies that employed and supported the
non-science forensic sciences, recognized their shortcomings,
worried about their fate at the hands of judges armed with
Daubert, and, in an effort to head off their likely exclusion,
began to undertake research in an effort to meet the
Daubert/Kumho standards. The courts themselves took a
strikingly different view of forensic individualization science’s
wares.

Some courts simply did not and do not see any problem.
They have absorbed the popular culture and have no
idea how to evaluate empirical claims. These judges were
raised believing the unsupported claims of the non-science
forensic sciences, and cannot see beyond those blinders.
They perceive no absence of supporting evidence; the mere
assertions of proponents are more than sufficient. Those
judges hold a hearing or not, and then think that the non-
science forensic sciences look fine whether or not they are.
One of the clearest examples of this is provided by United
States v. Havvard, in which a Daubert challenge to fingerprint

expert testimony was denied.> The court begins its opinion
on the Daubert motion by inadvertently revealing its own
strong assumptions: “The court’s decision may strike some
as comparable to a breathless announcement that the sky
is blue and the sun rose in the east yesterday.”* Finding

no research, data, or other scientific basis for the claims of
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fingerprint expert evidence, the court looked for other bases
to try to justify admission, and it found them: For each of the
Daubert factors that the proponents of fingerprint expert
evidence failed to provide, the court invents a legal process
substitute. For example, courtroom testing substitutes for
scientific testing. The fact of a history of admission in courts
(general acceptance by judges, as it were) fills in for the
absence of research publications, of scientific testing, of
results from such testing. Where the experts made assertions
that the court found non-credible, the court replaced those
assertions with its own more credible version. Following this
curious exercise, in which the court replaced the Daubert
factors with its own shadow factors, the judge declared this
expert evidence to be “the very archetype of reliable expert
testimony under [Daubert].">

Some courts fear what they might learn, and that they
will not be able to find a path around what they learned, and
so they simply refuse to hold a hearing.*® The most forthright
example of this might be one given by Judge McKenna who,
as explained below, found handwriting expert evidence to
be sorely deficient, but nevertheless found a way to let it in.>”
With Kumho Tire, the Supreme Court closed off that evasion
route. When later asked what he would do if the same case
came before him now, he answered that he would not hold a
hearing on the question; just let it in.®

Other courts do see the problem, but cannot bring
themselves to apply Daubert in any manner that would lead
to exclusion of the evidence. As one commentator wryly
observed: "It seems that the only standard the courts are
requiring of forensic science is that it be incriminating to
the defendant.”>® As we review a number of examples, the
reader is invited to contrast these to the treatment courts
have given to civil cases, illustrated in [footnote 52].

United States v. Starzecpyzel® entertained a challenge

to the admissibility of asserted handwriting identification
expertise. After a full Daubert hearing, the court concluded:
"Were the Court to apply Daubert to the proffered FDE
testimony, it would have to be excluded. This conclusion
derives from a straightforward analysis of the suggested
Daubert factors . . ..”¢" “[Florensic document examination
constitutes precisely the sort of junk science that Daubert
addressed.”®? Despite these findings, the Starzecpyzel court
admitted the document examiner’s testimony, reasoning that
Daubert was intended to apply to scientific evidence, forensic
handwriting expertise clearly was not science, therefore
Daubert was inapplicable, and hence the testimony was
admissible.®® So “effective” was this reasoning that numerous
other courts copied it in dealing with challenges to asserted

handwriting expert evidence in their own cases. Kumho Tire
put an end to artificial distinctions between science and non-
science, holding that all proffered expert evidence, whatever
it might wish to call itself, had to demonstrate its validity

or be excluded, implicitly overruling Starzecpyzel and its
numerous imitators.

The claims of fingerprint identifi